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I

These consol i dated cases are before nme upon petitions for
assessnent of civil penalties under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 8§ 801 et seq. (1988) ("Mne Act" or
"Act"). The Secretary of Labor (Secretary) seeks civil penalties
from Respondent, Energy Fuels Coal Inc. (Energy Fuels), pursuant
to section 105(d) of the Act for the alleged violation of three
regul atory safety standards found in Parts 75 and 77, Title 30,
Code of Federal Regul ati ons.

ST1 PULATI ONS

1. Energy Fuels is engaged in mning and selling of
bi t um nous coal in the United States and its m ning operations
affect interstate conmerce.

2. Energy Fuels is the owner and operator of Southfield
M ne, MSHA |.D. No. 05-03455.

3. Energy Fuels is subject to the jurisdiction of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. § 801 et

seqg. ("the Act").



4. The Adm nistrative Law Judge has jurisdiction in this
matter.

5. The subject citations were properly served by a duly
aut hori zed representative of the Secretary upon an agent of
respondent on the dates and places stated therein, and may be
admtted into evidence for the purpose of establishing their
i ssuance and not for the truthful ness or rel evancy of any
statenents asserted therein.

6. The exhibits to be offered by respondent and the Sec-
retary are stipulated to be authentic but no stipulationis
made as to their relevance or the truth of the matters asserted
t herein.

7. The proposed penalties will not affect respondent's
ability to continue in business.

8. The operator denonstrated good faith in abating the
vi ol ati ons.

9. Energy Fuels is a mne operator with 330,568 tons of
production in 1993.

10. The certified copy of the MSHA Assessed Viol ations

Hi story accurately reflects the history of this mne for the two
years prior to the date of the citations.

Ctation No. 3589183

Ned Zamarripa, a federal mne inspector, issued this 104(a)
citation followng his inspection of the mne site. The citation
reads as follows:

No guard was provided for the conveyor head
pulley that is |located on the top floor of
the coal preparation plant. The conveyor
transports coal fromthe row coal storage
area to the prep plant.

The citation charges Energy Fuel with the violation of a
mandat ory safety standard 30 C.F. R 8 77.400(c). That standard
reads as follows:

(c) Guards at conveyor-drive, conveyor-
head, and conveyor-tail pulleys shall extend
a distance sufficient to prevent a person



fromreachi ng behind the guard and becom ng
caught between the belt and the pulley.

Thus the standard not only requires a guard for the conveyor
head-pul | ey but specifically requires that the guard nust "extend
a (sufficient) distance" that a person cannot reach behind the
guard and beconme caught between the contact or pinch-point be-
tween the belt to the pulley.

The guard observed by the inspector was, at best, in the
nature of a perineter or area guard rather than one that extend-
ed a sufficient distance to guard the specific contact points
that a person could contact by reachi ng behind the guard.

It is undisputed that the purported guard consisted of a
single short length of chain with a hook at the end of the chain
Thi s unl ocked chain was hooked across the 9-foot high access
| adder leading to the platformwhere the head-pulley is |ocated.
The pulley-head is |ocated four or five feet above the wal kway of
the platformand four or five feet away fromthe chain that was
hooked across the access |ladder. Wred at the mddle of the
chain was a "Danger" sign.

On cross-exam nation, M. Acre, the m ne manager, testified
that the duties of sonme enpl oyees requires that they get up into
the area of the head-pulley to adjust the pulley, lubricate bear-
ings and inspect or clean the area. The m ne nmanager on cross-
exam nation also testified as foll ows:

Q And there's nothing preventing someone from novi ng
the chain that's between the | adder and the pul |l ey?
A. That is correct.
There's not a lock on that, or anything Iike that?
There is not.

Approxi mately how high is that chain?

The chain is approximately three feet high.

O >» O > O

So it woul d be possible for soneone to even step
over that chain very easily?

A. Certainly would be.



Q It would be possible for soneone to stub their toe
whil e they were stepping over that chain and cone close to
the pulley, wouldn't it?

A. That's a possibility.

Thus it is clear fromthe record that to access the head-
pul | ey a person could sinply unhook the chain or just step over
it or under it w thout even bothering to unhook the chain

Respondent asserted (and al so presented sone evidence) that
it conplied with a mandated | ock-out procedure in its maintenance
of the head-pull ey.

Even assumng full conpliance with mandated | ock-out proce-
dures when work of any kind is done on the head-pulley, such com
pl i ance does not relieve an operator fromfull conpliance with
the provision of the cited guarding standard. Conpliance wth
both safety standards is required.

On review and eval uation of the evidence presented and the
provisions of the cited standard, | find that the unl ocked chain
with a cautionary danger sign strung across the access |adder, is
insufficient to neet the requirenents of the cited safety
st andar d.

The mtigating factors, such as the renote |ocation of the
head- pul l ey, the chain with a danger sign strung across the
access | adder, and the asserted conpliance with |ock out proce-
dures have been taken into consideration by MSHA by its nodifi-
cation of the citation. Prior to the hearing, MSHA nodified the
citation by changing the injury finding "reasonably likely" to
"unlikely", and deleting the significant and substantial finding.
MSHA al so reduced the proposed penalty to a single assessnent
penal ty of $50. 00.

| conclude that a violation of the cited safety standard was
established. Upon taking into consideration the statutory cri-
teria in section 110(i) of the Act, | find the MSHA proposed
$50. 00 penalty is appropriate for this violation.

Ctation No. 2930830

This citation is the first of three citations issued con-
cerning the preshift exam nations of the mne. This citation was



i ssued on June 22, the first day of the inspection. It alleges a
non-si gni ficant and substantial 104(a) violation of 30 C F. R

§ 75.360(a). MSHA proposed a $50.00 civil penalty. The cited
safety standard reads as foll ows:

Wthin 3 hours preceding the begi nhning of any
shift and before anyone on the oncom ng
shift, other than certified persons conduct-

i ng exam nations required by this subpart,
enters any underground area of the mne, a
certified person designated by the operator
shall make a pre-shift exam nation

(Enphasi s added).

Clearly and plainly this regulatory safety standard requires
a certified person to make the preshift exam nation within three
hours "preceding the beginning of any shift".

Upon eval uation of the conflicting evidence, | find that at
the Southfield Mne on June 22, the beginning of the day shift
was 5 a.m and at that tine the nen entered the mne. (Tr. 139).
The preponderance of the evidence al so established that the pre-
shift exam nation required by 30 CF. R 8 75.360(a) was not com
pleted until 6:20 a.m (Resp. Ex. 2A, Tr. 138-139).

I do not question the fact that the pre-shift exam nation
was perforned by John Gibben, a certified person, nor the fact
that a certified person is permtted to performa suppl enental
exam nation of his own working areas after the beginning of a
shift, as long as no other person is scheduled to enter that area
before this supplenental exam nation occurs. One difference
between the two types of examnations is that a preshift exam na-
tion, unlike a supplenental exam nation, nust be recorded in a
book on the m ne surface before a non-certified person may enter
the i nspected underground area. [75.360(g)]. It is also undis-
puted that there is no need to require inspections of areas of
the m ne where persons are not scheduled to work or travel.

In this case | am persuaded by the docunentary evi dence,
Resp. Ex. 2A, and ny evaluation of the testinony of the certified
exam ner, that on the day the citation was issued the preshift
exam nation required by 30 CF. R 8 75.360(a), was not conpleted
before the "begi nning of the shift".

The 104(a) non-S&S violation of the cited safety standard
was established. Taking into consideration the criteria of
section 110(i) of the Act, | find the $50.00 civil penalty
proposed by MSHA is appropriate for this violation and it is
af firnmed.



G tation No. 2930831

This citation was vacated by MSHA at the beginning of the
hearing. (Tr. 6).

Docket No. WEST 93-643

Citation No. 3077128

This 104(a) S&S citation charges the operator with |nade-
guate preshift exam nation of the mne on June 23, the second day
of the inspection. It alleges that the exam ner performng the
preshift exam nation on June 23 should have "detected" an inprop-
er direction of an air current.

The citation reads as foll ows:

An i nadequate pre-shift exam nation was
conducted for the day shift of 6-23-93, on
the 2-North "d" east working section. The
air current (coursed) through the belt haul -
age entry was being used to ventilate the
working faces at a rate of 9000 cfm This
vi ol ati on was obvious in the area of the

f eeder breaker and shoul d have been detected
and i medi ately corrected, prior to mning
coal at the working faces. (See also
citation no. 3077127). !

The cited safety standard 30 CF.R 8§ 75.360(b) reads as
fol |l ows:

The person conducting the pre-shift
exam nation shall exam ne for hazardous
conditions, test for nethane and oxygen
deficiency, and determne if the air is
nmoving in its proper direction.

There is no dispute that the tinme the air current reversal
was first detected by the inspector and m ne nmanagenent was j ust
after mdday on June 23. At that tine a citation was issued for
an obvious air current flowwng in the wong direction. The
operator agreed, accepted and paid the MSHA penalty assessnent
for that violation. That citation was never contested. The

1 Citation No. 3077127 (Govt. Ex. 6B) issued for air not
moving in its proper direction was accepted by Energy Fuels and
never contest ed.



instant citation that the operator is contesting is the addi-
tional citation issued for the alleged failure to detect the
obvi ous wong direction of the air current at the tine of the
June 23 preshift exam nation

As | will discuss in nore detail below, | find the prepon-
derance of the evidence failed to establish that the air current
in question was noving in the wong direction at the tinme of the
preshift exam nation which was conducted 4 a.m to 5 a.m on June
23.

On June 23 the second day of his inspection, the inspector
arrived at feeder-box area about 12:30 p.m He testified that
"as soon as | got there, it was imedi ately obvious" that the air
current (9000 cfm was noving in the wong direction (belt air
going inby to the face). The inspector testified "The air was
comng at ne. It was in ny face and | could feel the air cur-
rent." The inspector assuned that this obvious wong direction
of air current had existed for several days. (Tr. 175, 183).

On cross examnation the inspector admtted that on the day
before (June 22) he and others stood at the sane place for 10 to
20 m nutes where on June 23, he "imedi ately" noticed the "quite

obvious" air current reversal. (Tr. 188). Wth the inspector on
his earlier inspection of June 22 at the sanme identical |ocation
was MSHA's Bill Reitze, the supervisor in charge of the ventil a-

tion group in the MSHA district office, and Andy Franklin,
producti on superintendent. Neither the inspector, Reitze nor
Franklin noticed any air reversal at that tinme. (Tr. 183, line
16-19).

The preshift exam nation on June 23 was conducted by M.
Randy Acre, m ne manager of the Southfield Mne. M. Acre has
had "boss papers" continuously since 1978 which allows himto
make preshift exam nations. On June 23 he conducted the preshift
exam nation between 4 a.m and 5 a.m He traveled to the Feeder
Breaker area and did not detect any air current traveling in the
wong direction. Air traveling at 9000 cubic feet per mnute is
a significant volunme of air. M. Acre testified, if the air had
been traveling in a reverse direction at that tinme, he would have
noticed it just as Inspector Zamarripa and others inmediately
noticed it later that sane day. |nspector Zamarri pa conceded on
cross-exam nation that M. Acre was a prudent, conpetent m ner,
who takes his job seriously.

Andrew Franklin, production superintendent, has fire boss
papers. He was with Inspector Zamarripa and M. Acre at the
feeder box on June 22 and again on June 23. He testified there
was no air reversal on June 22 but on June 23 at the tinme of
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further inspection of the area, it was obvious there was an air
reversal. He stated, "You could feel it on your face."

| credit the testinony of the m ne manager, Randy Acre. On
the basis of his testinony, | find that the cited "obvious" air
reversal of 9000 cubic feet of air did not exist at the tine of
the preshift exam nation conducted by M. Acre at 4 am to 5
a.m on June 23.

| find the air reversal was indeed obvious and woul d have
been detected by M. Acre during his preshift examnation if it
had existed at that tine. | credit M. Acre's testinony and
vacate the citation

Concl usi on

In view of the foregoing, | affirmthe two 104(a) Ctation
Nos. 3589183 and 2930830. Upon consideration of the statutory
criteria in section 110(i) of the Act, | find that the MSHA

proposed penalty of $50.00 is the appropriate penalty for each of
the affirnmed citations.



ORDER
It is ORDERED t hat:

Docket No. WEST 93- 642

Citation No. 2930831 be VACATED as requested by Petitioner
at the hearing.

Citation No. 3589183 and its rel ated $50. 00 proposed civil
penalty are AFFI RVED.

Citation No. 2930830 and its related $50.00 proposed civil
penalty are AFFI RVED.

It is further ORDERED that the RESPONDENT SHALL PAY a civil
penal ty assessnent of $100.00 to MSHA within 30 days of the date
of this decision and order, in satisfaction of the two
established violations in this docket, and upon receipt of
paynent, Docket No. WEST 93-642 is dism ssed.

Docket No. WEST 93-643

Citation No. 3077128 and its rel ated proposed penalty are
VACATED and Docket No. WEST 93-643 is DI SM SSED.

August F. Cetti
Adm ni strative Law Judge

Di stribution:

Kristi Floyd, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)

Phillip D. Barber, Esq., DUFFORD & BROMWN, P.C., 1700 Broadway,
Suite 1700, Denver, CO 80290-8013 (Certified Mil)
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